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The Relevant Antitrust Laws  

ωSection 1 of the Sherman Act (15 U.S.C. § 1)  

ωSection 5 of the FTC Act (15 U.S.C. § 45(a)(1)) 
ïBoth statutes prohibit agreements among 

private, competing businesses, such as 
physician practice groups or hospital systems, 
that unreasonably restrain competition 

 

 



Competitive Restraints  

ÅAgreements that may violate Sherman Act 
Section 1 and FTC Act Section 5 include: 

ïPrice fixing 

ÅApplies to sellers and purchasers 

ÅάtǊƛŎŜέ Ƙŀǎ ōǊƻŀŘ ƳŜŀƴƛƴƎ 

ïMarket allocation 

ïConcerted refusals to deal 

ïBoycotts 



Antitrust Analytical Framework  

ωPer Se 

ïAutomatically illegal regardless of justification  

ωRule of Reason 

ïBalancing of anticompetitive effects and 
procompetitive efficiencies 

ωQuick Look (middle ground) 

ïApplies to horizontal agreements which appear 
facially to have plausible and cognizable efficiency 
justifications 

 



Application to Health Care  

ÅCompetitor-controlled organizations 

ÅIndependent practice associations, 
physician organizations, physician-hospital 
organizations and accountable care 
organizations  

ïActs and understandings in these 
organizations are agreements that can violate 
Sherman Act Section 1 and Section 5 of the 
FTC Act 

 



Price -Fixing Agreements  

 
 
Å! άƴŀƪŜŘέ ŀƎǊŜŜƳŜƴǘ ŀƳƻƴƎ ŎƻƳǇŜǘƛǘƻǊǎ 

regarding the prices they charge is considered 
to be per se illegal price-fixing 
ïPlaintiff need only prove: 
ÅCompetitors entered into agreement 
ÅAgreement involved prices or rates 
Å!ƎǊŜŜƳŜƴǘ ƴƻǘ άŀƴŎƛƭƭŀǊȅέ ǘƻ ŀƴ 
άŜŦŦƛŎƛŜƴŎȅ-ŜƴƘŀƴŎƛƴƎ ƛƴǘŜƎǊŀǘƛƻƴέ 



Price -fixing, contôd 

ÅDoes not matter if: 
ïPhysicians have only a small share of the 

market 
ïHealth plan is dominant or has large market 

share 
ïGoal is to obtain reasonable reimbursement 

rates or to negotiate contracts that would 
allow for higher quality 

ÅCould expose participants to criminal 
prosecution 

 



Donôt Let Himé 



     Become Him  



Ancillary Restraints  

ÅAgreements that might be considered per se 
illegal are evaluated under the Rule of Reason 
if they are:  
ïάǊŜŀǎƻƴŀōƭȅ ǊŜƭŀǘŜŘ ǘƻΣ ŀƴŘ ǊŜŀǎƻƴŀōƭȅ 

necessary to [ancillary], 
ïachieve the procompetitive benefits from 

an efficiency-enhancing integration of 
ŜŎƻƴƻƳƛŎ ŀŎǘƛǾƛǘȅέ 

 --DOJ/FTC Antitrust Guidelines for Collaborations Among Competitors 
  http://www.ftc.gov/os/2000/04/ftcdojguidelines.pdf 



Clinical Integration  

ÅAn active and ongoing 
program to evaluate 
and modify the clinical 
practice patterns of the 
physician participants 
so as to create a high 
degree of 
interdependence and 
cooperation to control 
costs and ensure 
quality 

 


